8/14/2018 5:04 PM

Chris Daniel - District Clerk Harris County
Envelope No. 26759475

By: Kenya Kossie

Filed: 8/14/2018 5:04 PM

CAUSE NO. 2018-06480

FREE AND SOVEREIGN STATE OF
VERACRUZ DE IGNACIO DE LA
LLAVE
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Defendants.

THE BANDIN DEFENDANTS’ REPLY @PPORT OF
MOTION TO DISMISS UNDE&
CITIZENS PARTICIPATION ACR@\NTI SLAPP)

/)
Plaintiff, the self-styled “Free and Sove@@sw‘[e of Veracruz de Ignacio de

0\@' : b 2 [13
investigative work”™ that revealed “a

la Llave,” claims to have conducted “
global conspiracy spanning several ¢ ments that was based in Houston and used
to steal Veracruz’s wealth.” RQS@ 2. With such grandiose language, one must
expect Plaintiff, with all the@)wer and authority of a free and sovereign state
available to it, to be to a@late just how the Bandin Defendants are alleged to be
connected to this gr@\gonsplracy One might further presume that Plaintiff, when
called upon by @as law to provide clear and specific evidence of each element of
its claims,ﬁld be able to demonstrate with precision and proof just how the

Bandin Defendants are alleged to have used money stolen from Plaintiff to acquire

property in Texas. But Plaintiff cannot; hence, dismissal is proper under the TCPA.



ARGUMENT
1. The TCPA Applies to this Case.

Plaintiff does not like the TCPA or the Bandin Defendants’ use of'it. It argues
that the TCPA “motion is a complete perversion of the intended purp@ of the law”
and “borders on the frivolous.” Resp. at 6. It claims the statut@gmt intended to
protect an alleged “thief” from being “intimidated and sﬂg&@ by their accuser.”
Id. at 8-9. This strident language is misplaced. ©<@

Plaintiff’s problem is with the plain 1angu@f the statute, but the plain
language of the statute controls. The Texas @@ me Court has made it clear the
TCPA must be applied as written. Ex@@obil Pipeline Co. v. Coleman, 512
S.W.3d 895, 902 (Tex. 2017) (“[w]e \ ot substitute the words of a statute in order
to give effect to what we believe tute should say; instead, absent an ambiguity,
we look to the statute’s plain@muage to give effect to the Legislature’s intent as
expressed through the st@ry text.”).

Plaintiff falls@\élte a provision of the TCPA, or a court interpreting the
statute, that pr%@s support for the proposition that the statute does not apply to the
circumstan@Qhere. It does not matter that the Bandin Defendants are Mexican
citizens. Resp. at 6. The statute does not say it applies only to United States citizens.

Nor does it matter that Plaintiff accuses them of theft. Id. The statute does not

exclude theft claims from its reach. See TeEX. Civ. PRAC. & REM CoDE § 27.010



(exemptions). Instead, the TCPA states explicitly that it “shall be construed liberally
to effectuate its purpose and intent fully.” 1d. § 27.011 (emphasis added).
Furthermore, Plaintiff contends that the TCPA is intended to prevent only
conduct that silences or infringes upon constitutional rights of free speech or
S
association. But this, too, is a misreading of the plain Ianguag@@we statute. As
the Texas Supreme Court recently explained, the applicabili@the TCPA does not
5N
require any infringement of constitutional rights, but r@@ the communications at
issue must merely relate to an issue of public conce@as set forth in the statute:
/)
Instead, the court of appeals impropep@«%rrowed the scope of the
TCPA by ignoring the Act’s plainylanguage and inserting the
requirement that communications_itvolve more than a “tangential
relationship” to matters of public @ ern. The TCPA does not require
that the statements specg&ally “mention” health, safety,
environmental, or economiC@h erns, nor does it require more than a
“tangential relationship” , e same; rather, TCPA applicability
requires only that the ({@‘@am’s statements are “in connection with”
“issue[s] related to” health, safety, environmental, economic, and other
identified matters of@Eplic concern chosen by the Legislature.
Coleman, 512 S.W.3d@©302 (internal citations omitted); see also Elite Auto Body
R
LLC v. Autocraf'g\ ywerks, Inc., 520 S.W.3d 191, 204 (Tex. App.—Austin 2017,
pet. dism’d) (“And in Coleman’s wake, we must reject [plaintiff’s] attempts to limit
TCPA ‘communications’ solely to those the First Amendment protects. The Act

defines ‘communication’ with no such limitation . . . [and] with no reference to

constitutional rights or concepts.”) (internal quotations omitted).



Here, Plaintiff’s claims go to the heart of the TCPA because as they are “in
connection with” a matter of public concern—specifically Plaintiff alleges that
“hundreds of millions of dollars earmarked for social programs were diverted” by
former-Governor Duarte—a public figure— and the “money sto@ by Duarte
rightfully belongs to the people of the State of Veracruz.” Pl. ’ [. at 2. Indeed,
this lawsuit is being brought by the government, alleging the@monies by a public
figure, that purportedly deprived the health, safety, am@womic well-being of the
community. The TCPA therefore applies. @

Plaintiff argues that the TCPA does not @y to private speech. Resp. at 7.
This argument too has been expressly{é}%@ted by the Texas Supreme Court.
Lippincott v. Whisenhunt, 462 S.W.3d , 509 (Tex. 2015) (“The plain language of
the statute imposes no requirem g at the form of the communication be public.”).
As a result, the court held tha@ommunications about a private employment matter
in the context of provi@ medical services related to health and safety, and,
therefore, the com@\léatlons qualified as a matter of public concern under the
TCPA. Id. at @—10 see also Coleman, 512 S.W.3d at 901 (“The statements,
although p@ge and among EMPCo employees, related to a ‘matter of public
concern’ because they concerned . . . potential environmental, health, safety, and

economic risks associated with noxious and flammable chemicals overfilling and

spilling onto the ground.”) (emphasis added).



The TCPA also applies to this case because Plaintiff’s allegations relate to the
Bandin Defendants’ exercise of their right of association—namely, their right to join
together to promote, pursue, or defend their common interests of real estate
investing. TEX. Civ. PRAC. & REM. CODE 8§ 27.003, 27.001(2). In%ercise of the
right of association, the Bandin Defendants filed numerous cocations in the

public record establishing their ownership of the property@sue. Because the

BN
definition of “right of association” is drafted broadly, & have routinely applied
the TCPA to business disputes like this one: @
"3

e Elite Auto Body, 520 S.W.3d a@)S (holding communications “in
furtherance of the Precision @\@933 enterprise relative to Autocraft’s
competitive position” sa é\ the “exercise of the right of association”
under the TCPA). Q\@@

e Neyland v. Tho@on, 2015 WL 1612155, at *1, *4 (Tex. App.—
Austin A@@Q, 2015, no pet.) (internal communications among
homeg@rs’ association members regarding performance of property
mr were made in “exercise of the right of association™);

@%mbined Law Enforcement Associations of Texas v. Sheffield, 2014
WL 411672, at *1, *3, *5 (Tex. App.—Austin Jan. 31, 2014, pet.

denied) (internal communications regarding former employee’s use of

laptop were made in “exercise of the right of association”).



Because Plaintiff’s claims relate to the Bandin Defendants’ right of association, the
TCPA applies to this case. Tex. Civ. PRAC. & REM. CoDE § 27.003.

2. Plaintiff Cannot Meet Its Evidentiary Burden.

The TCPA mandates dismissal unless Plaintiff can establisk;@y clear and
specific evidence a prima facie case for each essential elem the claim in
question.” TEX. CIV. PRAC & REM. CODE § 27.005(c) (emp@s added). Plaintiff

N
asserts hopefully that its burden “is not a heavy one.” @5% at 12.

Under the TCPA, the term “clear and specif&@idence” refers to the quality
of evidence required to establish a prima fac@@se, while the term “prima facie
case” refers to the amount of evidence re%ig@d to satisfy Plaintiff’s factual burden.
Serafine v. Blunt, 466 S.W.3d 352, 3<1J)ex. App.—Austin 2015, no pet.). On the
one hand, Plaintiff has the benefj@presenting a one-sided case at the anti-SLAPP
stage. In re Lipsky, 460 S.\N@ 579, 586-87 (Tex. 2015) (Prima facie evidence is
evidence that is “sufﬁci@s a matter of law to establish a given fact if it is not
rebutted or contra@@@\?’). But on the other hand, not just any one-sided evidence
will do. The ‘éi&g and specific” standard requires the plaintiff’s evidence to be
“unambigu@@,” “sure,” “free from doubt,” and “explicit.” 1d. at 586-87.

Unreasonable “inferences” and “conclusory” statements are not probative and

will not suffice to establish a prima facie case under the TCPA. Id. at 592

(explaining that “bare, baseless opinions” are not “‘a sufficient substitute for the clear



and specific evidence” required by the TCPA). As the Texas Supreme Court
explained, “a plaintiff must provide enough detail to show the factual basis for its
claim.” Id. at 591. “[M]ere notice pleading—that is, general allegations that merely
recite the elements of a cause of action—will not suffice.” Id. at 59(%&.1

Plaintiff’s so-called evidence falls well short of this sta @g’ Plaintiff has

attached the following: (1) transcripts of the depositions of Qy&@%bositions of Bandin
and Babayan, (2) a declaration from Armando Garc@da& an alleged special
prosecutor in Mexico, (3) a declaration from Jameso@llis, a former FBI agent, (4)
a copy of an “indictment” of Bandin, (5) an all@@% statement of investigation from
Veracruz, (6) property records from Harr@unty Appraisal District and corporate
formation documents from Texas Secary of State, and (7) newspaper articles.
Before we discuss each of :@' laintiff’s exhibits, we note that five of the six
exhibits are either hearsay th@elves or replete with hearsay within them (the lone

exception being the proﬁ/ records and corporate formation documents). All of
U

the conclusions in t }exhibits are sheer speculation. Were this evidence for trial or

&8
O
N

L1t is well-settled that bare, baseless opinions do not create fact questions, and neither are
they a sufficient substitute for the clear and specific evidence required to establish a prima facie
case under the TCPA. See, e.g., Browning—Ferris, Inc. v. Reyna, 865 S.W.2d 925, 927 & n.3
(Tex.1993) (“When the evidence offered to prove a vital fact is so weak as to do no more than
create a mere surmise or suspicion of its existence, the evidence is no more than a scintilla and, in
legal effect, is no evidence.”); Marathon Corp. v. Pitzner, 106 S.W.3d 724, 727-28 (Tex. 2003)
(explaining that “an inference stacked only upon other inferences” is no evidence); Litton Indus.
Prods., Inc. v. Gammage, 668 S.W.2d 319, 324 (Tex. 1984) (same).

7



summary judgment, it would be stricken or excluded, and we object for the record
to the consideration of these exhibits.

1. The Depositions.

Plaintiff argues that the mere fact that Bandin and Babaya%gvoked their
rights under the Fifth Amendment of the Constitution permits tl-@@%urt to draw the
inference that they participated in the alleged conspiracy. N@@%ﬁ.

Plaintiff must still provide “some probative evi@% as to the elements” of
their claims against the Bandin Defendants. Webwa@aldonado, 331 S.w.3d 879,
883 (Tex. App.—Dallas 2011, pet. denied) (“V‘@@ut some probative evidence as to
the elements of the Webbs’ claims, any n%@zl\% inference that might be drawn from
Maldonado’s invocation of his prige against self-incrimination cannot rise
beyond mere suspicion.”) (citiag@zano v. Lozano, 52 S.\W.3d 141, 149 (Tex.
2001)). A “claim of privileg@not a substitute for relevant evidence.” 1d. (quoting
United States v. Rylande ©Q, U.S. 752, 761 (1983)).

Plaintiff mus@s\c}/wde probative evidence that the properties at issue were
purchased Wltk&ﬁ&%ds obtained from it; it cannot infer this fact from Bandin and
Babayan i@ing their Fifth Amendment rights. 1d.; see also Matbon, Inc. v. Gries,
288 S.W.3d 471, 489 (Tex. App.—Eastland 2009, no pet.) (negative inferences

drawn from truck driver’s repeated invocations of the Fifth Amendment privilege

against self-incrimination cannot rise beyond mere suspicion and consequently,



cannot be considered evidence that the truck driver had actual awareness of the
extreme risk created by his conduct); Blake v. Dorado, 211 S.W.3d 429, 433 (Tex.
App.—El Paso 2006, no pet.) (automobile driver’s assertion of his Fifth Amendment

privilege against self-incrimination in answer to plaintiffs’ interro@ries did not

S
create an inference of liability sufficient to withstand a nonce summary

judgment where plaintiffs presented no other relevant evide@

5N
Thus, Plaintiff has failed to meet its burden bec@?@it has not provided any

probative evidence establishing that (1) the Bandino@endants received any money
from Veracruz, or (2) any money from Veracru@?@s used to purchase the properties
at issue. See, e.g., Wilz v. Flournoy, 22@/@% 674, 677 (Tex. 2007) (“A party
seeking to impose a constructive trusas the initial burden of tracing funds to the

specific property sought to be rec \g’ ed.”).

J
)
2. The Cedas Decl@ion.

The declaration f@@ Cedas, who purports to be a Veracruz government
U
official, is wholly_ (@xlusory, as he admits that he is basing his conclusion on
e
“information aﬂ@elief > rather than substantiated evidence:
Bas@%on information and belief, and this State’s investigation, it is
believed that Mr. Bandin and Mrs. Babayan participated in a conspiracy
with Javier Duarte to steal money from the State of Veracruz.
Resp. at Ex. 1 1 3. In other words, Cedas admits that he has no factual basis to link

the Bandin Defendants to the alleged conspiracy other than his suspicion and belief.



This 1s the antithesis of “unambiguous,” “sure,” “free from doubt,” and “explicit”
evidence that is required. Inre Lipsky, 460 S.W.3d at 586-87.

Against the backdrop of this fatal admission, Cedas goes on to explain his
belief that the Bandin Defendants would set up shell companies to&ceive stolen
funds from Veracruz and then purchase properties in the Unit@fgtes with those
funds, totaling in excess of $100,000,000.2 Noticeably abse&ﬁ%rye any factual bases
to support this claim. Cedas does not attach any re@ showing money being
diverted from the State of Veracruz to entities OW@ by the Bandin Defendants.
Nor does he explain how those entities transfer@@legedly stolen funds to Houston,
Texas. And he certainly does not expla@ﬁga provide any proof that the Bandin
Defendants purchased property in 8\ United States with funds traceable to
Veracruz. , \@@

Cedas’ other theory fa@ no better. He claims, without any evidentiary or
factual support, that the @dm Defendants would obtain government contracts for
public works and m@ge\ﬁarge the government for the work being done, or not done
at all, diverting <t&e\money for their ill-gotten gains. Yet Cedas does not identify any

governmen@\tracts allegedly obtained by the Bandin Defendants, the amount of

money provided to the Bandin Defendants under such contracts, or how the Bandin

2 This amount is completely unsubstantiated and belied by Plaintiff’s own evidence. The
value of the properties referenced in Plaintiff’s petition and attached to its response is below$5
million. See Resp. at Ex. 4. This is far short of $3 billion or even $100 million.

10



Defendants marked up the value of such contracts or provided little to no work under
the contracts. Cedas’ opinions that the Bandin Defendants are involved in an alleged
conspiracy are pure ipse dixit.

3. The Ellis Declaration.

Ny

The declaration of Ellis, a former FBI agent, suffers fro@@ same defects.
He claims that it is his “expert opinion that Mr. Bandin\é%és involved in the

N

laundering of ill-gotten gains in the United Sates,” but@%‘[s that he is basing this
opinion on hearsay and speculation. Resp. at EX. 60 He relies on meetings with
the Governor of Veracruz and his staff, but he f@(% mention who was in attendance
at those meetings, when they occurred, a@hat was discussed at those meetings.
Id. Even if the Court could get pe hearsay stacked upon hearsay (some
unknown person telling Ellis Wnow telling this Court), it is impossible for the
Court to draw a reasonable ir@ence that the Bandin Defendants are liable without
any factual details ex@ung what happened at these meetings—or more
specifically, how th%g\fmknown persons came to the conclusion that the Bandin
Defendants parﬁ@ated In a conspiracy with Duarte.

E||I§®§n claims that he read newspaper articles in Mexico to form his
opinion. Id. Putting aside the inherent unreliability of newspaper articles and

hearsay issues, he fails to mention which newspaper articles he read, from what

sources, and what was described in the articles. Ellis wants the Court to believe that

11



the newspaper articles are somehow evidence of the Bandin Defendants’ liability,
but he fails to provide any information for the Court to draw that conclusion.
Presuming that the newspaper articles are the same ones attached to Plaintiff’s
response are the same ones Ellis reviewed, none provide any factual %sis to support

that the Bandin Defendants used money from Veracruz to purchase \- roperties in the

United States. The articles merely report speculation that i@ conduct occurred,
5N

but there is no factual proof in the articles. ©<@

Likewise, Ellis claims that he reviewed th@\mdictment” of Bandin, but
Bandin has not been criminally charged in Me@@for any acts related to this case.
Moreover, Ellis fails to explain what crin&i@f@any, Bandin has been charged with,
or the evidence set forth in the “indent” establishing Bandin’s alleged guilt.
Ellis certainly has not explained @f the specific facts set forth in the “indictment”
that help form his opinion tha@andin was part of a conspiracy.

Next, Ellis claims@@st he has examined the property records, the timing of
real estate purchase@\{he Bandin Defendants, and their creation and use of limited
liability entltlesﬁ%s\'nake such purchases. Id. Without any further explanation, Ellis
claims tha@%mformaﬂon helped formed his opinion. This opinion is conclusory,
as Ellis fails to explain exactly what about the timing of the purchases and the use

of limited liability entities shows that the Bandin Defendants are liable. The mere

fact that the Bandin Defendants purchased property in the United States during the

12



6-years Duarte was in office is indicative of nothing. Many people from Mexico
purchased property in the United States during the same time. The creation of
limited liability companies is also a standard real estate investment practice. These

facts are insufficient to draw a reasonable inference of the Band'%Defendants’
S

liability.
v o
Lastly, Ellis claims that Bandin’s relationship With&\&aﬂe and Bandin’s
N

position in the last administration leads him to believe&the Bandin Defendants
were involved in the theft of funds from Veracruz. o@at {1 5. But once again, Ellis

provides no factual bases to explain how such@@%onship establishes any liability

on the Bandin Defendants &@
| <)
4.  The “indictment.” '
©

Of all the evidence prese@@y Plaintiff, perhaps the most misleading and
infirm is Exhibit 3, the so-cal@“indictment.” Resp. at Ex. 3.3 Plaintiff prefers the
Court to accept Plaintiff’ n characterization of it.

\J
The “indictment” is not a criminal indictment of Bandin, which Plaintiff
O
knows and triesﬁ@ﬁide away in a footnote. See Resp. at 2 n.4 (“Obviously, Mexico’s
judicial SY$ does not mirror the United States, and so the term ‘indictment’ does

not have a direct corollary in Mexico, but based on information and belief the closest

3 Plaintiff fails to attach a properly authenticated copy of the document. See TEX. R. Ev.
902(3).

13



American counterpart for Exhibit 3 is an indictment.”). This document is really just
a complaint filed against Bandin by Cedas, the same person whose declaration
adorns the Plaintiff’s response. It is dated June 21, 2018, timed suspiciously to
manufacture evidence for the response, but it certainly does not estab@that Bandin
has been formally charged with any crimes in Mexico. @\@

Plaintiff chooses not to explain what is contained ip\@e Cedas complaint.

N

Plaintiff does not explain whether or how the co@@nt shows the Bandin
Defendants were involved in any conspiracy with D@rte, particularly with respect
to his wife, Babayan, who is not a party to the e@%aint. Nor does Plaintiff identify
whether or how the complaint establish%@t the Bandin Defendants purchased
properties in the United States with ney diverted from Veracruz. To meet its
burden under the TCPA, Plamnffst “provide enough detail to show the factual
basis for its claim,” see Llpsk@GO S.W.3d at 591, but it has failed to do so.

5. The alleqed@@ement of investigation.

©
Plaintiff attao@$ as Exhibit 2 an alleged statement of investigation from

Veracruz, but tlﬁ&iocument Is also not translated or properly authenticated. Resp.
at Ex. 2. It@@ers from the same infirmities as Exhibit 3.

6. Property records and formation documents.

Plaintiff attaches property records and entity formation documents showing

that the Bandin Defendants purchased properties in the United States using limited

14



liability companies. Resp. at Exs. 4, 5. This is standard practice in the real estate
industry and no evidence of any wrongdoing. Plaintiff certainly has not established
that the Bandin Defendants used any money from Veracruz to purchase properties

in the United States.
&

7. Newspaper articles. ©\@

Plaintiff has attached newspaper articles, many of W%@} are in Spanish and
those in English are not translated by a certified tra §A\\a:tor. Resp. at Ex. 7.
Newspaper articles are classic, inadmissible heav@ and are unusable to meet
evidentiary burdens.  “Generally, Texas consider newspaper articles
inadmissible hearsay.” City of Austinv. H O n Lighting & Power Co., 844 S.W.2d
773, 791 (Tex. App.—Dallas, writ d ) (citing Deramus v. Thornton, 160 Tex.
494, 505, 333 S.W.2d 824, 8310@0)). They are not sworn or certified, and the
authors are not subject to cr@-examination, rendering such articles incompetent
evidence. Many of the a@es attached by Plaintiff also contain quotes from other
persons, which is hg@ggy within hearsay. See United States v. Ismoila, 100 F.3d
380, 392-93 (5@|r 1996) (explaining double hearsay).

In s&@@Plamtlff IS required, as an essential element of all of its causes of
action against the Bandin Defendants, to prove that they unlawfully obtained money

from Veracruz; however, Plaintiff has failed to provide any factual basis for this

essential element of their claims. See, e.g., Lopez v. Lopez, 271 S.W.3d 780 784

15



(Tex. App.—Waco 2008, no pet.) (elements of conversion); KCM Fin. LLC v.
Bradshaw, 457 S.W.3d 70, 87 (Tex. 2015) (constructive trust); TEX. CIv. PRAC. &
REM. CoDE § 134.002(2) (civil theft); TEX. PENAL CoDE § 31.03(a) (criminal theft).
Plaintiff’s claims must therefore be dismissed pursuant to the TCPA%
CONCLUSION @\@}

Plaintiff’s claims should be dismissed, pursuant @e TCPA. Upon

dismissal, the Court must award fees and sanctions aga&lamtlff
@

Respect@@submitted
O@R BRAR, FORD,

O’NEIL & GRAY, LLP

@3/ Murray Fogler
@ Murray Fogler
State Bar No. 07207300
@ mfogler@fbfog.com
SN Jas Brar
R State Bar No. 24059483
@ [brar@fbfog.com
@\ 909 Fannin Street, Suite 1640
o @} 2 Houston Center
@ Houston, Texas 77010
@© Tel: 713.481-1010
N) Fax: 713.574-3224

COUNSEL FOR THE BANDIN
DEFENDANTS
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CERTIFICATE OF SERVICE

| hereby certify that on August 14, 2018, a true and correct copy of the
forgoing document has been served on all counsel of record, listed below, by the
Electronic Service Provider, if registered, otherwise by email and/or fax.

/s/ Murray Fogler y
MURRAY FOGLER N
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